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COMMONWEALTH OF PENNSYLVANIA, IN THE SUPERIOR COURT OF
Appellee : PENNSYLVANIA

V.

e No. 0507 EDA 2004
MARK ANTHONY SAY,

_ Appel'lant : Submitted: Nov. 29, 2004
Appeal from the JUDGMENT OF SENTENCE January 29, 2004,

in the Court of Common-Pleas of MONROE County,
- CRIMINAL, at No.. 63 of 2002.

BEFORE: TODD, OLSZEWSK]I, 1). and McEWEN, P.J.E.

MEMORANDUM: . .FILED MARCH 15, 2005

A bullet-ended Jamie Walling's life at the ever so early age of twenty-

one. "Mark Say, her boyfriend at the time, was chargéd with- her murder

" and, after a jury trial, was éonvi'cted of third-degree murder, ag'gfavated

-assault and tampering with evidence. In this appea! from his judgment of

sentence, we affirm.

At 9:17 on the night of October 14, 2000, p_ol,i.c‘e received a dispatch
that a possible or attempted sulcide occurred at appellant’s Pocono Mountain
home. Eight minutes later, Officer Michael Rice arrived at the home and was

greeted by the “calm not over excited” appellant who told the officer that

_“rhy girifriend and I wer'e'a'rgu_ing and she shot herself.” N.T. Trial,

10/28/03, at 83, Appeliant showed the officer to thé bedroom where Jamie

Walling “lay[} on the floor between the bed and dresser. Her feet were
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.toward me; her head was away from me . ... There was blood around her
: hea;:i érea . .. [and] the gun Iay[] underneath [her] right foot.” N.T. Trial, -
10/28/03, at 83. The bullet which passed through Jamie's head caused
significant damage to her brain, yet It did not immediately kill her and she

was flown by helicopter to Saint Luke’s Hospital.

At Saint Luke's, Jamie was treated by trauma surgeon Dr. Andrew

.Hofﬁ*n-an, who was informed that he was dealing with a possible suicide
~att:émpt. br. Hoffman, hov-s-l.'ever, i_mmedi'ateiybecame susplclous;r hé did nof -
belleve Jémie shot herself, According to the doctogj, there was nothing tQ_
.sﬁggest that this was a cl'ose-,range injury: the entrance wound had “no
- QbiﬁOUS star pattern” (which would have been present with a close-range
‘ ‘-ﬂvirin'g)-; the skin around the entrance wouhd was not burned from the ot
' 'I‘Sa‘rt'icle_s and gases tha_t a gun emits; there was no odor of gunpowder on -
- Jamie’s hair or clothes; the blood flowing from the entry wound was moving
" toward the back of Jaﬁie’s head; and the location of the entrance wound
: :_(above and behind the right ear) was “an unusual place for someone to
'inﬂAic‘:lt their own wound.” Because of these suspicions, Dr. Hoffman ordered
_fhat the hair surrounding the entrance wound bel shaved and collected as
evidence for the police.
Jamie, however, was fatally injured. The 'bullet traveled from one side

of her head to the othier and went through the middle of her brain. She was
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pronounced dead on O'ctobef 15, 2000, fhe day- after’ she entered the
hospital.

Back at abpellant’s home, appellant himself began to raise the
suspicions of the police. First, Sergeant Christop'herv Wagner noticed that
there was no “blow back”! oh the guh. Fl;lrther, while app.ellant strenuously
denied ever having washed his hands after Jamie was shot, Sergeant
Wagner “noticed in the bathroom that the sink was wet. It appeared that

there was diluted blood in the sink. I noted a single drop of what ap-pe'a-r'ed |

to be blood on the fioor in front of the sink. I noted that the bathtub was
- wet; the —fa‘u‘cet was A‘drippihg a's- if ft had recently been used.” N.T. Trial,
: 1'()/2'8/03, at 122-23. Sergeant Wagner also discovered a “spot of blood in
o the- kitchen [si_hkj;" Later, l_t‘Was found that all of this blood was Jamie's.
| Sergeant Wagner's éuSpicioy_‘is were furth_er raised when, and prior to
appellant’s hands being’ tested fp-r gunshot residue, the sergeant observed
' ap‘pellant “continually rubbihg his hands as if washing them.” N.T. Trial,
10/28/03, at 127. |
Sergeant Wagner also noticed a spot of blood on appellant’s sneakers.

Appellant told the Ser'gea'nt-that the blood happened when:

1 Sergeant Wagner defined “blow back” as “what can be found sometimes
during a close contact shooting where blood and skull fragments, hair
fragments, will actually travel back from the trajectory of the round to

impact either the weapon itself or whatever is in that area.” N.T. Trial,
10/28/03, at 124.
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he had requested a pair of sneakers to be retrieved from
- the bedroom where the victim was found. He requested
this of Officer Rice. He and Officer Rice then went into the
residence. He then observed on the floor what he believed

. to be aleech. He then picked up the leech and realized it

was a blood clot. He then wiped the blood clot off of his
shoes. -

N.T. Trial, 10/28/03, at 136.

According to Officer Rice, however, appellant did not enter the

residence; rather, Officer Rice retrieved the shoes alone.

Appellant also began to give inconsistent and improbable versions of

the events. He first told the police:

‘he had an employee by the name of Joe Laird at the
residence. Joe Laird was doing somie painting for him at the

“house . ... -Eventually Joe Laird finished up painting and
wanted to go home. " Joe Laird then asked Jared if he could
take him home, -at which point-in time Mark related he
~would give Joe a ride home. He stated this upset Jamie,
and she made the statemént that you're going to. leave me
up here, " ' '

He indicated that he stated he will be right back and that

she-does this to him-all of the time . . . when she is with her
friends.

Joe or.Mark stated that he told Joé he would jump in the -
shower and be right back out. He went into the shower,
Into the bathroom, took off his shirt at which time Jamie
entered the bathroom. She again asked him if he was going

to leave her up heré. And at this point, she had an annoyed
voice, '

He determined it as nothifig more than an annoyed voice.
Joe ‘Laird then knocked on the bathroom door, and Jamie
exited. She then immediately went into the bedroom. and
~ closed the door. Mark related that within one minute of her
-closing the door he heard what he thought-is & gunshot, He
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then asked Joe if that was a gunshot. He then went to the
bedroom, opened the door and found Jamie lying there.

He then yelled to Joe, that he told Joe to call 911. I think
she shot herself. He then related that Joe called 911.

N.T. Trial, 10/28/03, at 128-29,

The morning after Jamie was shot, however, appellant called Mary
‘Bodosky, a friend of his. As Ms. Bodosky testiﬁed, appellant spoke to her

with “no emotion. No concern for Jamie in any way" and “rambl[ed] that

there could have been two of them. They could have been behind the door

and jum_ped her when she walked into the room.” N.T. Trial, 10/31/03, at
 43-44,

-Appellant related a couple of other versjons of the event to Jamie’s

E mother “The day after Jam]e died, -appellant to!d Jamie s-mother that he and

_'Jamie

. had an argument and then he said that they were watchang E
TV, he, Joe Laird and Jamie. He thought It was a football :

- .game, but he was not sure. Jamie then got up, went into

- the bedroom, slainmed the doot, and it was Joe Laird who
-said you better go check. That sounded like a gunshot,

Mark’s remark was no, It didn't, or I didn't hear it . . .. He

" went to the bedroom and opened the door and found her

- lying on the fioor, andthen he said to Joe Laird to call 911,
He told me he went over and held onto Jamie. Her arms
were moving and her lips and her arms were moving as

-though ‘she was. trying t6 grab onto his arms and her lips
. -Were moving.

N.T. Trial, 10/30/03, at 22,

And, a coupie of days after teliing Ms. Walling this version of the
events, he told Ms. Walling
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that he and Joe Laird were in the kitchen having a
conversation, Jamie went into the bedroom, slammed the
door. The sound, it sounded like she had thrown something
‘at the wall or something, and it was Joe again who said
better check that out. It sounded like a gunshot . ., . Jamie
was laying on the floor. As he was walking over to her, he
was looking on the floor because he didn’t want to step on
“any brain matter, and he said he ‘picked up what appeared
to look like a piece of liver and it fell apart in his hands.
And then he went on about the police questioning him he
said of course I washed my [h]ands because he had already
. known about the blood in the bathroom sink. Of course I
washed my hands. He said I had blood on them . ... And

' “then ‘he  said he-held-Jamie until the ambulance-came. And- -
“told me again that her arms were moving as if to grab onto
‘ him. And her lips were moving. '
N.T. Trial, 10/30/03, at 26.
While the inconsistencies are'obviou's,‘ it bears noting that parts of the
_:st()'riéé 'éiﬁe inherently improbablé. As-DF; Hoffman testified, Jamie could not
have moved her a_rmé; thé bullet agstroyed “the part of the brain that is
responsible for the 'cont'rbl "of-mu-lscles'. The area of speech is also located in
thé'left"s-ide of the brain the area that was Qery lﬁadly swollen and damagedr
by the fragments and the b_réak of the bone on the left side.” -N.T. Trial,
'10/28/03, at 60-61. | |
The improbabilitiés were further apparent _from~ other versions he
related. In some versions, after he saw Jamie flyi'ng and bieeding.on the
ground, he rah to Jamie an'_d' “picked her up andlw'as screaming lamie,
Jémie. And he said Jamie looked at him. He said he held her and he said |

Jamie picked her arms and put them around his neck and he said she was

- trying to say something to him but no words were coming out, But as I -

-6 -
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like she was trying to say sorry. 'I'na sorry.” N.T. Trial, 10/31/03, at 77.
Yet, appellant had only one drop of Jamie’s blood on his jeans, When asked
“how could you possibly be holding her with a gunshot wound to the head

and not get a drop of blood on you?” appellant responded “I can't explain It

but I don't - I don't know. I didn't have one drop on me anywhere.” N.T. '

Trial, 10/31/03, at 82.

Joe Laird also gave inconsistent versions of the avents to the police,
At trial, however, he told the jury that after the argument started in the
bathroom,. he opened the bathroom door only to see appellant’s “hands
lar‘ound Jamie's throat.” N.T. Trial, 11/4/03, at 8. Laird pulled Jamie away
but the argument continued into the bedroom There appeliant “grabbed
the pistol off of the bedroom dresser, and Jamie was behlnd [Lalrd] And
{appellant] pointed the gun into the direction of Jamie and stated 11l blow
your fucking head off.” N.T. Trial, 11/4/03 at 9. Laird pushed appellant
away and, since in Laird's opinion thmgs began to settle down, Lalrd walked
into the kitchen, leaving .appal_;ant,_.and Jamie In th.e be’_:dr_oqrn. It was at that |
point that Laird heard a bang and, when 'appei!ant came out of the bedroom,
_appellant told him that “Jamie was in there with a gun.” Asked by Laird
“that was not the gun I he_ard in the loft, was it?”, appellant gave laird “a
dumbfounded look. And he kind of like he looked like dunibfounded on me

like a shrug like dumbfounded_ly. He was maybe unsure.” N.T. Trial 11/4/03,
at 11,
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Laird then entered the bedroom and saw Jamie lying on the floor and

bleeding. There was, however, no gun at her feet., After Laird called 911,

“he drove the truck down to the main road in order to show the police and

medical personnel the way to the house. ‘Yet, when he came back to the

house, appeliant “was standing on the porch, and he was dressed differently.

* And his hair was wet.” N.T. Trial, 11/4/03, at 14. Appellant told Laird, “[h]e

- said, Joe, you know that I was standing right by you the whole time, right?

.+« [and] also made the comment that they were never going to believe

me.” N.T. Trial, 11/4/03, at 15.

The ballistics and gunshot residue analyses also doomed appél!ant’s

- case. Skip Schwoeble, an expert in gunshot residue, testified that the
©gunshot residue on Jamie’s clbfhi’ng was too light for her to have pulled the
Atﬁgger. According to Mr. Schwoeble, such a light ioad of particies.could only

- be laid if the gun was “outside a foot and a half, 'maybe- further” from

" Jamie's body. when the trigger was pulled. N.T. Trial, 10/29/03, at 82.

Nicholas Mogish, another expert, tested the hair shaved from around

the entrance wound. There was only “one spec” of characteristic particle on

the hair sample, leading Mr. Mogish to conclude that “the distance of the

muzzle of the firearm to the victim’s head was not contact or near contact,

‘but was held a distance away.” N.T. Trial, 10/30/03, at 121. In this case,

the muzzle distance would have had to have been “12 inches or greater”
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from Jamie’s head to lay ,sﬁch a-small load of characteristic particles. N.T,
Trial, 10/30/03, at 131.

The defense theorized that Jamie committed an impulse suicide and
had held the gun further than 12 inches away from her body when she
pulled the trigger. Skip Schwoeble, the ‘Comr'nonwealth’s expert, found the

defense theory impossible. As he testified: “[iJf this was from a self-inflicted

wound and the gun were held in those two positions, there would be very
"héaQy dep-c')siAts of gunshot residue on the clothing from the mﬁzzle or ther |
eﬁd of the barrel to the head, that_vdistance there are virtually thousands of
.-particles that are expelled and would be depdsited in a high amdﬁnt along
the clothing of the victim.” Yet, on Jamie’s right sleeve, there was only Yone
'rcharacté;ristic part'icle; 6 particles.” N.T. Trial, 11/5/03, at 24.
The jury found appellant guilty of third-degree murder, aggravated
assault and tampering ‘with evidence. In this appeal; eight issues of error

have been raised. In appellant’s own words:

I. {t]he lower court erred and deprived Defendant of a fair
trial when it denied Defendant’s motion for a mistrial,
denled Defendant’s motion for a cautionary Instruction, and
denied Defendant’s motion to strike the testimony of
- -government expert witness Mihalakis after said witness
testified to and relied on the report of a blood spatter expert
Wwhere. despite a specific discovery request the Defendant
was not provided with said expert report and where
Defendant petitioned the lower court pretrial to compel the

- production of said report and the government represented
%o the lower court that no such report existed.

11 [t]he loweér court erred and deprived Defendant of a fair
~ trial when it prohibited any evidence of the alleged victim

S9-
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having an abortion where Defendant would testify that he
heard the alleged victim make a statement regretting said

- abortion while entering the bedroom moments before
hearing @ gunshot and where under the circumstances of
the instant case said statement was relevant and admissible
as evidence of the alleged victim’s state of mind.

III. [t]he lower court erred and deprived Defendant of a fair
trial when it allowed the assistant district attorneys and all
government witnesses to repeatedly and without limitation
refer to the alleged victim as “the victim” throughout the
entire trial and over a continuing objection.

er'*[t]he‘-evidence was fegally insufficient to support the
convictions for Third Degree Murder, Aggravated Assault,
-and Tampering with Evidence beyond a reasonable doubt.

BN [t]he lower court erred and deprived Defendant of a falr
trial when it allowed into evidence over objection
-government exhibit number 67, an F.B.I, gun experiment

. video, used in the testimony of government expert witness
.. Kapelsohn. :

VI. [t]He lower court erred and deprived Defendant of a fair
- trial when it allowed into evidence over objection
government exhibits number 82 and 83, both enlarged

photographs used in the testimony of governiment expert
" witness Kapelsohn.

X VII. [t]he lower court erred and deprived Defendant of & fair.
~ ‘trial when it prohibited the Defendant from cross-examining
government witness ‘Laird as to a Petition for Writ of Habeas
“Corpus filed by him through counsel while he was
incarcerated and charged with Unsworn Falsification to
- Authorities and False Reports during the investigation of the
~Instant case .and arising out of inconsistent statements
giveri to police relative’ to the instant case where said
charges were later dropped once Laird became a

. cooperating government witness against Defendant.

VIIL [tlhe lower court erred and deprived Defendant of a
falr trial when it prohibited the Defendant from cross-
"examining Deputy Coroner Krause as to the basis of his
opinion that the-manner of death was homicide..

-10..
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After reviewing all of the materia! in this case, we conclude that
appeliant’s issues are without merit. We note that President Judge Vican
has done a very fine job_of discussing all of appellant’s claims and the
'appiicable law in support of his ruliﬁg. We fhank President Judge Vican and

‘adopt both his 1925(a) opinion (dated 4/16/04) and Order (dated 11/1/02)

__for purposes of allocatur.

~ Judgment of Sentence AFFIRMED.
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